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50 CFR Ch. IV (10–1–98 Edition)§ 452.01

AUTHORITY: Endangered Species Act of
1973, 16 U.S.C. 1531, et seq., as amended.

SOURCE: 50 FR 8129, Feb. 28, 1985, unless
otherwise noted.

§ 452.01 Purpose and scope.
This part prescribes the procedures

to be used by the Secretary when ex-
amining applications for exemption
from section 7(a)(2) of the Endangered
Species Act.

§ 452.02 Definitions.
Definitions applicable to this part

are contained in 50 CFR 450.01.

§ 452.03 Threshold review and deter-
minations.

(a) Threshold determinations. Within 20
days after receiving an exemption ap-
plication, or a longer time agreed upon
between the exemption applicant and
the Secretary, the Secretary shall con-
clude his review and determine:

(1) Whether any required biological
assessment was conducted;

(2) To the extent determinable within
the time period provided, whether the
Federal agency and permit or license
applicant, if any, have refrained from
making any irreversible or irretriev-
able commitment of resources; and

(3) Whether the Federal agency and
permit or license applicant, if any,
have carried out consultation respon-
sibilities in good faith and have made a
reasonable and responsible effort to de-
velop and fairly consider modifications
or reasonable and prudent alternatives
to the proposed action which would not
violate section 7(a)(2) of the Act.

(b) Burden of proof. The exemption
applicant has the burden of proving
that the requirements of § 452.03(a)
have been met.

(c) Negative finding. If the Secretary
makes a negative finding on any
threshold determination, the Secretary
shall deny the application and notify
the exemption applicant in writing of
his finding and grounds therefor. The
exemption process shall terminate
when the applicant receives such writ-
ten notice. The Secretary’s denial shall
constitute final agency action for pur-
poses of judicial review under chapter 7
of title 5 of the United States Code.

(d) Positive finding. If the Secretary
makes a positive finding on each of the

threshold determinations, he shall no-
tify the exemption applicant in writing
that the application qualifies for con-
sideration by the Endangered Species
Committee.

(e) Secretary of State opinion. The Sec-
retary shall terminate the exemption
process immediately if the Secretary of
State, pursuant to his obligations
under section 7(i) of the Act, certifies
in writing to the Committee that
granting an exemption and carrying
out the proposed action would violate
an international treaty obligation or
other international obligation of the
United States.

§ 452.04 Secretary’s report.
(a) Contents of the report. If the Sec-

retary has made a positive finding on
each of the threshold determinations,
he shall proceed to gather information
and prepare a report for the Endan-
gered Species Committee:

(1) Discussing the availability of rea-
sonable and prudent alternatives to the
proposed action;

(2) Discussing the nature and extent
of the benefits of the proposed action;

(3) Discussing the nature and extent
of the benefits of alternative courses of
action consistent with conserving the
species or the critical habitat;

(4) Summarizing the evidence con-
cerning whether the proposed action is
of national or regional significance;

(5) Summarizing the evidence con-
cerning whether the proposed action is
in the public interest;

(6) Discussing appropriate and rea-
sonable mitigation and enhancement
measures which should be considered
by the Committee in granting an ex-
emption; and

(7) Discussing whether the Federal
agency and permit or license applicant,
if any, have refrained from making any
irreversible or irretrievable commit-
ment of resources.

(b) Preparation of the report. The re-
port shall be prepared in accordance
with procedures set out in § 452.05 and
§ 452.09.

§ 452.05 Hearings.
(a) Hearings. (1) To develop the record

for the report under § 452.04, the Sec-
retary, in consultation with the mem-
bers of the Committee, shall hold a
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